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Observations...

-NOT about Central
Aﬂpalachlan surface mining

-NOTabout the size or type
(MTM) of mining operation

-NOT about valley fills

-NOT about a treatment
solution

-Cannot “reduce, restrict or
mitigate” your way out of this

COAJ.’/INDﬁ TRY



Observations...

INOT A QUESTION
OF SCIENCE!

PUBLIC
POLICY




Background

-‘IIEPA Region 111 publishes “report” on biological
conditions In streams below coal mines.

m In February 2009 COE received a favorable
Appeals Court decision resolving a five-year
controversy regarding mine permitting.

m Unleashed a regulatory assault by EPA on coal
mining In West Virginia (migrated to
Appalachia).

m First objection letter on COE permit was received
on January 20, 20009.



Back

Region 111 report Is “new”
Information

-Studies from OSM In ’90s
-Programmatic EIS

-SBZ Rulemaking

Mining and Reclamation Activities in the “Big Muskie” Pit Area

Pl'L‘!'Ii!I'l"i_r |'|.1 H

-Federal Litigation

F450 Rel
Columbus




Background

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

EPA Attention is
Reserved for Large MTR
and Surface Mines...

"V NPDES No. WVI014803
Elk Run
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causes:
Narrative Standards

No sewage, industrial wastes or other wastes present in any waters
‘of the state shall cause or materially contribute to any of the
following conditions thereof:

3.2.¢. Materials in concentrations which are harmful,
hazardous or toxic to man, animal or aquatic life.

3.2.1. Any other condition ... which adversely alters the
integrity of waters of the State including wetlands; no significant

adverse impact to the chemical, physical, hydrologic, or biolegical
components of aquatic ecosystems shall be allowed.

47 CSR 2-3.2.cand 3.2.1.




EPA:

shift in the Benthic / INSECT Population means

WMPAIRMENT, and an operation can meet State
ater Quality Standards and , in EPA’s opinion, still
have “Unacceptable Adverse Impact”
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Symptoms:
CWA Section 404

-J&PA forcing the Corps to act as water quality
regulator--- counter to 30 years of history
and federal court decisions

m One federal agency (EPA) telling another

federal agency (the Corps) what
water quality standards mean (without
asking the state)

m EPA revocation (veto) of an issued and
operating mining permit based on the same
warped logic



MOU Enhanced Coordinated Permit Process

Stop 45
Day Period
—)y y
top 14 Day
Public
Avallablllty

Stop 60 Day Period.
EPA or the Corps may
seek 15 day extension
of the coordination
period.

Final - June 11, 2009



Issued Section 404 Permits in West Virginia by Permit Type:
July 2010 to November 2011

_|_




CWA Section 404 Individual Permits Issued in Huntington District




Intent to Issue Notice of Proposed Determination

rmg whether unzcceptal

Puh]n Lu}mment Pe 'c:d

Determunation mn the Federal R

m Only 12 404(c) actions
since 1972

m Never used against an
already Issued and
operating permit

m EPA’s Issues relate to
WQStds and
404(b)1 Guidelines



Symptoms:
CWA Section 402

m EPA has hijacked state water quality programs by
—\/Vay of April 1, 2010 Guidance

-advocates for parameter-specific limits in certain
area (Appalachia) for specific activity (coal mining)

-Bypasses the NORMAL process for promulgating
water quality standards

-Tramples the responsiblilities of state legislatures
and agencies to control their own programs

-Nullifies the existence of a state program... if EPA
can implement standards through guidance why
have state programs at all




Symptoms:
CWA Section 402

-E;_PA’S NPDES Weapons of Choice:
-40 CFR 123.44 & State MOAs
-Comments
-Interim Objections (7??)
-General Objections

-1f not resolved, right to Issue
permit passes to EPA



Oraft Permit Provided to EPA for Review

EFa Has 30 Days to
and Pr =

EPA Finds Permit Information
EFPA Hos Mo Comments Inadeqguate or Incomplete
or
Commeants Not Received

Within 320 Davys

| iInTERIVM OBUECTION |

GENERAL OBJECTION I

State Provides Additional
Information / Complete Record

4= to EPA

EFA has 90 Days from Recepit of
Cemplete Information to Review
and Provide Comments

Ragulaticns Do Mot Reguira Statas

vt " = EPa
EFA Practice To Date Requires State EFPA May Enter a

p—— Prior

to or at the Time of Farmit Specific or General EPA has 90 Days from Receipt of

lzzuance by the State

Objecticon Draft Permit to Provide Specific Objection

SPECIFIC OBJECTION

EFO Has No additional Commesnts
or Comments Not Received
wwithin 90 Days

State Agency
Can Issue Permit IEPA Will Conduct a Public Hearing Within

60 Days of Receipt of Hearine Request

-

EPA May Withdraw I

the Specific Objection

State Agency or Other Interested

mrty May Request a Public Hearing
Within 90 Days of Receipt of
sSpecific Objection from EPA

Public Hearing
Reguest?

NO

the Specific Objection

I EPA May Modify I EPA May Affirm the

original Spacific abj-c:lnnl

State Azency Must Submit a Revised Formit

to Addrass the Original or Revised Spacific

Ohjection Within 30 Days of Reocsipt of the
AT o wr Modifisd Sbjection

Agency Offers m Revised Parmit
Addressing the Original or
Revised Specific Oblection

State Agency Must Submit a Revised Permit
to Address the Specific Objection
Within 90 Days of Receipt of the
Objection if Mo Public Hearing is Held

Does EPA Determine that Revised State Per
[ ] the Orig . R or Affirmed
Specific Objection?

NO

Right to Issue Permit Transfers to
Fadaral Agency Malintains Jurisdiction
Owver the Parmit for Enforcaeamant and
Administrative Purposes

EPA




Section 402

ePerversion of the CWA:

CWA is a national statute— how can it
be used to target a specific activity in a
specific region?

Are other mayflies not important?

Impacts (if that’s what you want to call
them) are no different than any other
development, so why rob Appalachia of
economic opportunity?

EPA no longer bothering to follow their
rules about comments / objections

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION Ill
1650 Arch Street

M Philadelphia, Pennsylvania 19103-2029

7] i“RD“"-""" NOV g 0 -

Mr. Thomas Clarke, Director

N ginia Department of Environmental Protection
on of Mining and Reclamation

601-57" Street

Charleston, West Virginia 25304

Re:  West Virginia Department of Environmental Protection (WVDEP)
Office of Special Reclamation
NPDES Permit Nos, W 795 Triple A Coals; WV 1024779 Harvey Energy
Corp., and WV1024787 Royal Scot Minerals Inc.

Dear Mr. Clarke:

On September 1 and 6, 201
bencral uh|e;.t1nr| to th

the full '40 duv pel review the draft pemur We have r

WV DEP an seral concerns. EPA is requesting addition

and expects to continue to review the draft permits and underlying information it haq rece ed
ymments are identified below. We request that these permits not be issued until these

comments are resolved.

(1) Permits must include an evaluation of technology-based effluent limits

Section 301(b) of the CWA represents the minimum level of control that must be imposed in
a permit issued under n 402 of the CWA. Thc statutory deadline under the CWA for Best
Available Tech rm.lngg,' i .' '_" . Th se permits must address technology-
: iance. Compliance schedules are not
ld harma lhe per'mt should

economically ac




Symptoms:
CWA Section 402

Pending NPDES Permit Actions
(965 Total)

B New Permits

@ Permit Modifications
B Permit Reissuances
B Permit Transfers

B Permit Extensions




Symptoms:
CWA Section 402

NPDES Permits Subject to Federal Involvement: EPA
Actions
(280 Total)

O Specific Objections

@ No Comments or Objections

B Comment Letters

B General Objections
(not followed by Specific

Objection)
B Interim ODbjections




NPDES Permitting

Pending Mining-Related NPDES Permits in W.Va.
June-November 2011

NN

November




Real Crisis Yet to Come

2612-2013 Over
700 Mining
NPDES Permits

will
in W.Va. and

must be
renewed

FEDERAL
AGENCY

AHEAD



Solutions
(CWA)

HOUSE CONCURRENT RESCOILUTION NO. 111

{Bvy Delegates Butcher, Cann, Givens, Manchin and Shott )

[Introduced March 10, 2010.]

therefore, be 1t

Resolved by the Legislature of West Virginia:

That any interpretation and implementation of West Virginia's narrative water quality standards is
the responsibility of the West Virginia Department of Environmental Protection; and, be it

Further Resolved , That the requirements of the narrative criteria are met, when a stream (3) support
a balanced aquatic comrmunify that is diverse in species composition; and (b) contains appropriate
trophic levels of fish (in streams with sufficient flows to support fish populations); and (c)the aquatic
community 13 not composed only of pollution tolerant species, or the aguatic community is
composed of benthic tnvertebrate assemblages sufficient to perform the biological functions
necessary to support fish communities within the assessed reach (or, if the assessed reach has
msufficient flows to support a fish community, in those downstream reaches where fish are present);

and, be 1t




Release Date: Angast 12, 2010

3
dep

wisl virginia depanment of erriranmeniol pictection

Justification and Background for Permitting Guidance for
Surface Coal Mining Operations to Protect West Virginia’s
Narrative Water Quality Standards, 47 C.S.E. 2 §§ 3.2.e and 3.2

PURPOSE

The West Virginia Deparment of Environmental Protection (“DEP7) adopts this
Tustification and Background for its “Pemmitting Guidance for Surface Coal Mining Operations
to Protect West Virginia's Mamative Water Quality Standards™ (the “Guidance™). The Guidance
is intended to facilitate compliance with applicable stamtory and regulatory requirements and to
provide reasonable means of effecruating the intent of the narrative criteria, as well as to enforce
the mandate of the Clean Water Act (“CWA") that every permit contain efflnent limitations that
reflect the practicable pollution reduction & state can achisve.!

The Guidance was developed in accordance with the West Virginia Water Pollntion
Control Act (“WWVWPECA™), which states thar “the public policy of the State of West Virginia ro
maintain reasonable standards of puriry and guality of the water of the Smate consistent with {1}
public bealth and public enjoyment thereof; (2) the propagation and protection of animal, bird,
fish, aguatic and plant life; and (3) the expansion of employment oppormnites, maintenance and
expansion of agriculture and the provision of a permanent foundation for heslthy industrial
development. ™

As it must, the Guidsnce also recognizes the intent of the West Virginia Legislatura,
which has formally resolved as follows:

«» That any interpretation and implementation of West Virginia's narrative
water guality standards is the responsibility of the West Virginia
Department of Environmental Protection;

That the requnirements of the narrative criteria are met when a stream (3)
supports 3 balanced aguatic commmnity that is diverse m species
composition; and (b) contains appropriste trophic levels of fish (in
sireams with sufficient flows to support fish populations); and () the
aQuatic compmnity is not compoesed only of pollution tolerant species or

! dmarican Paper Institute, Inc. v. United Stater Environmental Protection dgency, 996 F.2d
3446, 349 (D.C. Cir, 1993)
*W.Va. Code § 22-11-2{a).

Promaoting a healthy enviromment.

Pelaaze Date: August 12, 2010

3
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Permitting Guidance for Surface Coal Mining Operations to Protect
West Virginia®s Narrative Water Quality Standards,
47 C5ER. 18820 and 3.2,

InTRODUCTION

Ths purposs of this Perminting Guidapce Guidance™) is to assist Wast Virginda Department of
Epviroomental Protecitan (“DEPF) permct writers 1o developing site-specific National Pellutant
Discharge Elimimation System MBPDES™) permit conditions for sarface coal minipg eperations
nsing a holistc watershed mapagemsnt approach throuzh the uss of biclogical and chemical
mendtoring, whols afflnent toxicity ("WET™) estng, and the development of J.qut.. Ecosystam
Protection Plans (“AEPF7) and where pecessary, Adapdve Mamazement Plans (*AMET) to
protect the State’s pamative water guality standards. These standards are fornd o West
Virgmia's Code of Srare Rules, which states, in peninent part. "o significant adverse impact to
iha ﬂler_n:a_ pl". ical, bydrelogic, or biological components of aquatic ecosystems shall be
allowed ™ These new procedimes shall take affect immediazaly.”

This Guidance doss mot apply to outsts that are primarily precipitation indaced, or for which the
aciivities associated with those oudets have been substantially completed.”

Rrasomanle POTENTIAL ANALYySIE

In deciding which pemmit conditiens to include in a penmit, the first thing a permit writer must do
iz perform a reasonable poteniial analysis and docimiert the same in the Statement of Basis for
the permit  If the applicant capnot demonstmate, by means of its chemical and biological
momitoring and the control measures ouilined in ifs AEPP, that it does not hawe reasomable
:ln're:n:ial ["RET} 'rl:- CAEE 07 u:u:n:l:ribL e I} A0 EXCUrsion ub:11=- the namative iieda, I'=- pzrr:u'

;h!:u.f. in a.-:-:-:-:-:lm:e with = [- l.,.l-'R. ] -]2.4-!{-1]%-]['.;

At permet relzsuance, DEP will use all valid acd representative data to detenmins, on a case-by-
case basts, whether an existing discharee causes, has the reasopabls petential to couwse, or
confrtbuates to an excursion fom the narrative water goality criteria. Where DEP concludes that
an existing outlet has B2, the permit will include WET limits. In cases whese insufficient dafa is
available to maks a determivation of PP upon permit reissuance, the permit writer will place
WET monitoring reguirements and triggers in the permit in order to determine BLP {or lack of

'4TCER 253N

* LL-:'I'_rnt'd:i changing petore of the policy conceens addressed barain, this docnman is teanded 1o be dyzammc
and wlll sy b modi Sed in the £ fanra s sacknology and best e gsnmet pracsoes develop and Eprove.

i The ferm. “robesantially conmplete™ shall meem fat the oparaticn is past ths pmn:l whe= e thert could e
underizken under gither 2n AFPP o 2o AN comld be sBsciive in redocing e cperation’s impact on the aqeatic
acosyTinm




Solutions
(CWA)

INTHE UNITED 5TATESDISTRICT COURT

FORTHE $0UT HERN DISTRICT OF WE §T VIRCINIA ) L Itl g atl O n

-State of West Virginia Sues EPA
& Corps

-Combined with NMA Litigation
and Transferred to DC Circuit

-Challenged ECP / 404 Process
and Conductivity Guidance

wrzima Depabrent of Ewvivommestal Pro




Real Solution:

EPA cannot object to permits
based on federal interpretation
of gn approved state water

—ai—quality standard

Calendar No. 103

I THE SENATE OF THE TIMNITED STATES

EPA cannot issue a new /
revised WQStd for a state
where an approved standard
exists unless EPA undertakes
federal rulemaking

Prevents EPA from interfering
with program funding based
on guidance issued by EPA

Provides mandatory
timeframes for EPA to
comment on pending Corps
applications (30 to 60 days)

Requires EPA to analyze the
economic impacts of
decisions and requires
reporting / hearings /
notifications where more

than 100 jobs will be lost



miStream
Protection
Rule”

-Plays on Emotion
of SBZ Rule,
but...

-Massive Re-write
of Fed
Regulations

-Material Damage

SMCRA...

judge’s ardar, but also
the will of Songre

N g
ahhorrent
krs| sty as i fall | ) e ¥ "
b on fo the 11 E Tawvers B
: e, E / dhee raling in, detal,

eSubsidence (Material Damage

eCoal Refuse Placement



Status

m Permitting (attempts) Continue- So does EPA
Interference

m State Discussions About Permitting (NPDES)
Train Wreck Stalled (EPA Wants Conductivity)

m Litigation Advancing (June 2012)

m Sharpening Our Skills (Narrative Policy)



Where Will it End?
Public Notice

ULS. Army Corps of Engincers In reply refer to Public Notice No.: Issuanc :
: . B E ] M re H H 2.0 Sk =] N
Huntington [Districr LERII-2011-1921-NEW ' date DEC D 2 201

S-trﬂ-.’m_l'i‘. Closing Date:

UUT Piney Creek JAN § 3 2012
Pvlc_asc address all commeaents and inquiries to:

1,='.§-:&_,I1’\rmy_ Corps of Engineers, Huntington District

ATIN: CELRH-OR-F Public Notice No. {(reference abrove)

5072 Eighth Street

Huntington. West Vir;_z__iniet 25701-2070 Phone: {304) 399-5710

[ 77 Alirport Circle i
Beaver. WV 25813-2760 f

g APPILICANT: Raleigh County Memorial Alrport !
¥
|

LOCATION: The proposed project would be located at the Raleigh County Memorial Airport in
‘he Town of Beaver, Raleigh County, West Virginia (latitude 37.78508.° longitude -81.02175%)
as depicted on the attached location map (Drawing 1 of 5.

DESCRIPTION OF PROPOSEDR WORIK: The applicant proposes to discharge fill matenal in
sotential waters of the U.S. In conjunction with the expansion of the existing main apron {aircraft

parking arca). Lhe proposed work wonld also inciude the constructon ol an on-site haul road to
connect the construction site with the on-site borrow area. To construct the proposed apron
expansion and baul road. a total of 61.825 cubic vards of fill material would be permanently
Jischarged into a total 011,683 linear feet of intermittent stream and 1.65 acres of wetlands (0.63

e serub-shrub and 1.02 acres emergent), Plans of the Troposal are attached to this notice




We Can Beat This...

&
§
&
<

2,

2
6,

& 2

Legislative

Calendar No. 103
“EREE HLR. 2018

I THE EEMNATE OF THE TUMNITED STATES

Juny 14, 2011
EBecetned; read the fire time
Juny 18, 2041

AN ACT

amend the Federal Water Follution Contrel et to pre-
serve the antheority of sach State te malke determinations

relating te the State’s water guality standards, and for
other purposes.

Be it enacted by the Sennte and House o Represerdo-
taves of the Unded SBates o dowerice e Congress assenilied,




	���Mine Permitting & Regulatory Update �
	Introduction 
	Observations…
	Observations…
	Background 
	Background
	Slide Number 7
	Causes:�Narrative Standards 
	Slide Number 9
	Symptoms:�CWA Section 404
	Slide Number 11
	Slide Number 12
	Slide Number 13
	Spruce Veto Action…
	Symptoms:�CWA Section 402 
	Symptoms:�CWA Section 402
	Slide Number 17
	Slide Number 18
	Symptoms:�CWA Section 402
	Symptoms:�CWA Section 402
	NPDES Permitting 
	Real Crisis Yet to Come 
	Solutions �(CWA)
	Slide Number 24
	Solutions �(CWA)
	Real Solution: H.R. 2018 
	SMCRA… �What 4th Circuit Decisions?�Who Cares About Congressional Intent?
	Status 
	Where Will it End?
	We Can Beat This…  �

