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Introduction  

EPA Interference  
  -Cause  
  -Symptoms  
  -Solutions  
 



Observations… 
 
 -NOT about Central 

Appalachian surface mining  
 -NOT about the size or type 

(MTM) of mining operation  
 -NOT about valley fills  
 -NOT about a treatment 

solution  
 -Cannot “reduce, restrict or 

mitigate” your way out of this  
 -IT IS ABOUT the proper 

interpretation and 
implementation of federal 
and state water laws and 
standards  

  



Observations… 

 !NOT A QUESTION 
OF SCIENCE! 

 
 

PUBLIC 
POLICY 



Background  

 EPA Region III publishes “report” on biological 
conditions in streams below coal mines. 

 In February 2009 COE received a favorable 
Appeals Court decision resolving a five-year 
controversy regarding mine permitting.   

 Unleashed a regulatory assault by EPA on coal 
mining in West Virginia (migrated to 
Appalachia).   

 First objection letter on COE permit was received 
on January 20, 2009. 



Background 

Region III report is “new” 
information  

They’re fibbing  
-Studies from OSM in ’90s 
 
-Programmatic EIS  
 
-SBZ Rulemaking  
 
-Federal Litigation  



Background 
EPA Attention is 
Reserved for Large MTR  
and Surface Mines… 
 

They’re fibbing  
 
Comments / Objections  
on everything 
Surface, Underground,  
Prep Plant, Roads, etc.  



Causes: 
Narrative Standards  



EPA: 

Shift in the Benthic / INSECT Population means 
IMPAIRMENT, and an operation can meet State 

Water Quality Standards and , in EPA’s opinion, still 
have “Unacceptable Adverse Impact” 



Symptoms: 
CWA Section 404 

 EPA forcing the Corps to act as water quality 
regulator--- counter to 30 years of history 
and federal court decisions  

 One federal agency (EPA) telling another 
federal agency (the Corps) what STATE 
water quality standards mean (without 
asking the state)  

 EPA revocation (veto) of an issued and 
operating mining permit based on the same 
warped logic  



Corps Districts will provide EPA Regions  
with additional available information  

regarding pending applications, including  
additional information requested  

from permit applicants, as necessary. 

EPA Regions 3, 4, and 5, after review by EPA  
headquarters, will issue a initial list identifying  

permit applications about which the Regions have  
concerns and permit applications with which  

the Corps may proceed without further action by  
EPA. This initial list will identify the nature of  

environmental concerns, and steps recommended  
to address these concerns. 

Each Region will submit to EPA HQ a final list of those  
permits raising concerns, and those permits that may  
be finalized without further review. EPA HQ will then  

promptly submit  to Corps HQ a consolidated EPA list  
of these permit applications. Permit applications raising  
concern will be subject to additional coordination and  

review following the procedures and timeframes  
identified below. Permit applications not subject to  
additional review and coordination may be acted  

on by the Corps without further consultation with EPA  

When a permit is ready for formal coordination  
consistent with the procedures below,  
each Corps District will provide written  

notice to the EPA region when  
a permit application identified by  

EPA as requiring enhanced coordination  
is ready for coordination  

Corps will provide their Regional counterpart a written  
notice of decision to issue a permit which details how  
the District is responding to concerns raised by EPA.   

Such responses may include, for example, revisions to  
approved discharges, special conditions, or mitigation  

requirements. The Corps is encouraged to provide EPA with  
a draft of the permit and decision documents during this period. 

Unresolved Issues? 

Corps finalizes  
permit 

EPA Region  
advises the Corps District  

that it does not intend  
to pursue further action 

EPA Region  
will initiate action under  

CWA Section 404(c)  

Yes 

No 

MOU Enhanced Coordinated Permit Process  

Meetings with EPA, Corps,  
Applicants, State Agencies, &  

Involved consultants to  
resolve concerns. 

Stop 45  
Day Period 

Start 45 
Day Period 

Start 60 
Day Period 

Unresolved Issues? 

Stop 60 Day Period.  
EPA or the Corps may  
seek 15 day extension 

 of the coordination  
period. 

Corps finalizes  
permit 

Within 10 days of  
the close of the  

coordination period 

Start 10 
Day Period 

Start 10 
Day Period 

No 

Final - June 11, 2009 

Start 14 Day  
Public  

Availability 

In order to facilitate timely  
resolution, each Corps District  

should begin informal discussions  
immediately with the EPA Regions 

The proposed list issued by EPA will  
be transmitted to the Corps and made  

available to the public on the  
Websites of the EPA Region involved. 

Corps’ determinations that  
particular permits are ready  

for formal coordination will be  
promptly posted on the  
EPA Regional Website  

Yes 

Stop 14 Day  
Public  

Availability 

Yes 



IP NWP 49 NWP 50 Total  

Huntington  1 0 3 6 
  

Pittsburgh 1 0 0 1 

Issued Section 404 Permits in West Virginia by Permit Type: 

July 2010 to November 2011 



CWA Section 404 Individual Permits Issued in Huntington District  
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Spruce Veto Action… 
 Only 12 404(c) actions 

since 1972  
 
 Never used against an 

already issued and 
operating permit  

 
  EPA’s issues relate to 

STATE WQStds and 
404(b)1 Guidelines    

 



Symptoms: 

CWA Section 402  
 EPA has hijacked state water quality programs by 

way of April 1, 2010 Guidance  
 -advocates for parameter-specific limits in certain 

area (Appalachia) for specific activity (coal mining)  
 -Bypasses the NORMAL process for promulgating 

water quality standards  
 -Tramples the responsibilities of state legislatures 

and agencies to control their own programs  
-Nullifies the existence of a state program… if EPA 

can implement standards through guidance why 
have state programs at all  



Symptoms: 
CWA Section 402 

 EPA’s NPDES Weapons of Choice:  
 -40 CFR 123.44 & State MOAs  
  -Comments  
  -Interim Objections (???)  
  -General Objections  

  -Specific Objections  
   -If not resolved, right to issue  

  permit passes to EPA  





Section 402  

•Perversion of the CWA:  

  CWA is a national statute– how can it 
be used to target a specific activity in a 
specific region?  

Are other mayflies not important?  

Impacts (if that’s what you want to call 
them) are no different than any other 
development, so why rob Appalachia of 
economic opportunity?  

EPA no longer bothering to follow their 
rules about comments / objections  

 

 



Symptoms: 
CWA Section 402 

192 

262 420 

36 
55 

Pending NPDES Permit Actions  
(965 Total) 

New Permits  
Permit Modifications 
Permit Reissuances  
Permit Transfers 
Permit Extensions 



Symptoms: 
CWA Section 402 

17 

112 

103 

19 

29 

NPDES Permits Subject to Federal Involvement:  EPA 
Actions 

(280 Total)  

Specific Objections  

No Comments or Objections  

Comment Letters  

General Objections                              
(not followed by Specific 
Objection) 
Interim Objections  



NPDES Permitting  
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Pending Mining-Related NPDES Permits in W.Va.  
June-November 2011



Real Crisis Yet to Come  

2012-2013 Over 
 700 Mining 

NPDES Permits 
will EXPIRE 
in W.Va. and 

must be 
renewed  



Solutions  
(CWA) 





Solutions  
(CWA) 

•Litigation  

-State of West Virginia Sues EPA 
& Corps  

-Combined with NMA Litigation 
and Transferred to DC Circuit  

-Challenged ECP / 404 Process 
and Conductivity Guidance  

-October 6, 2011 Judge 
Walton Finds ECP Process 
“Blatant Illegal 
Rulemaking”  



Real Solution: H.R. 2018  
 EPA cannot issue a new / 

revised WQStd for a state 
where an approved standard 
exists unless EPA undertakes 
federal rulemaking  

 Prevents EPA from interfering 
with program funding based 
on guidance issued by EPA  

 Provides mandatory 
timeframes for EPA to 
comment on pending Corps 
applications (30 to 60 days) 

 Requires EPA to analyze the 
economic impacts of 
decisions and requires 
reporting / hearings / 
notifications where more 

than 100 jobs will be lost  
 

EPA cannot object to permits 
based on federal interpretation 

of an approved state water 
quality standard 



SMCRA…  
What 4th Circuit Decisions? 

Who Cares About Congressional Intent? 

 “Stream 
Protection 
Rule” 

-Plays on Emotion 
of SBZ Rule, 
but…  

-Massive Re-write 
of Fed 
Regulations  

-Material Damage  
 
 

Underground Mining Subject to Most Risk: 

•Subsidence (Material Damage)  

•Coal Refuse Placement  



Status  

 Permitting (attempts) Continue- So does EPA 
Interference  

 State Discussions About Permitting (NPDES) 
Train Wreck Stalled (EPA Wants Conductivity) 

 Litigation Advancing (June 2012)  
 Congressional Oversight and Inquiry  
 Sharpening Our Skills (Narrative Policy)  



Where Will it End? 



We Can Beat This…   
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