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ÅSection 402 (NPDES) Permits - State Issued 

Direct Regulation of Water Quality

ÅSection 404 (Fill) Permits ðCorps Issued 

Water Quality is an Issue

ÅSection 401 ðState Water Quality 

Certification

CWA Regulation of Mining



ÅJanuary, 2009 ðEPA sends first of several 

comment/objection letters to the Corps

ÅJune 11, 2009 MOU

Å EPA

Å Army Corps of Engineers

Å Interior Department

New Regulatory Direction



ÅJune 11, 2009 MOU

Å Short Term Actions

Å Longer Term Actions

ÅCoordinated Permit Reviews  - SMCRA & 

CWA ðEnhanced Coordination Process 

(ECP)

Å Public Participation

ÅMove Toward Clean Energy Economy

ÅGreen Jobs in Appalachia

New Regulatory Direction



ÅDevelop Guidance to Strengthen 404 

Permit Review

ÅStrengthen oversight and review of 

NPDES (402) permits and state water 

quality certifications (CWA section 401)

June 11 MOU - EPA/Corps Short Term Actions



ÅJuly, 2009 ðEPA rescinds waiver of review of 

minor NPDES permits for coal

ÅSeptember, 2009 ðEPA Permit Quality Review

Actions Under the June 11 MOU



ÅMotivating Factors

Å 303(d) Listings ðBiologic Impairment

Å PQR (Permit Quality Review) Findings 

ÅòEmerging Scienceó

ÅDirection to Regions for 402 Permits

ÅDocumentation 

ÅWater Quality

ÅDirection to Regions for 404 Permits

ÅWater Quality

ÅNEPA

EPAõs April 1, 2010 Guidance



ÅNarrative State Water Quality Standard

ÅòSignificant adverse impact on the biologic 

component of the aquatic ecosystemó

Å2008 Pond/Passmore Study ðmayflies

ÅPrevious Research/EIS

ÅConductivity/Total Dissolved Solids

Å Practical application to mining and construction

ÅUnderground mines

EPAõs Issues ðWater Quality



ÅConverts Narrative Standard to Numeric

ÅAcceptable Impacts Are Now Impairments

ÅConductivity  < 300 ðNo Impact

ÅConductivity  > 500 ðImpairment Likely

ÅApplied in EPA Review of 402 and 404 Permits

ÅEPA Disregards State Interpretation of State 

Standards

ÅDirection as to Acceptable Mining Practices

EPAõs April 1, 2010 Guidance
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West Virginiaõs Lawsuit

ÅFiled by WVDEP 

Å As an Agency and 

ÅOn Behalf of the State

ÅECP  Violates the Federal Administrative 

Procedure Act (APA)

Å4/1/10 Guidance Violates the Federal APA

ÅECP Violates the Clean Water Act (CWA)

Å4/1/10 Guidance Violates the CWA


